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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

UDALGURI. 

 

 Present: ARPITA KAR, A.J.S. 

  SDJM(S), Udalguri. 

  

G.R.NO. 1171/16. 

U/S147/148/149/448/325 IPC. 

 

STATE OF ASSAM 

Vs 

1. SriRajib Nath. 

2. Sri Binod Saikia. 

3. Sri Gajen Deb Nath. 

4. Sri Brajen Ch. Nath. 

5. Sri Kangkan Jyoti Mahanta. 

6. Sri Dulal Nath. 

7. Sri Bhrigu Kr. Nath. 

8. Sri Bubul Nath. 

  ......................Accused Persons.  

Advocate Appeared:- 

For Prosecution: Smti. Nandira Narzary, A.P.P. 

For Defence: Sri D. Saharia, Sri M. Deka, Smti. D. Sarmah. 

 

Charge Framed on : 10.03.2017. 

Evidences recorded on: 17.05.2017,19.06.2017,31.10.2017,30.01.2018, 

06.04.2018, 21.04.2018. 

Arguments heard on: 08.06.2018 

Judgment delivered on: 22.06.2018. 

J U D G M E N T 

 

1. Prosecution story in brief is thatthe informant Smti. Kiran Nath lodged an 

FIR before the Khairabari PS, alleging inter-alia thaton 12/11/16, 

Saturday at about 8.30 PM the above named accused persons entered 
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into her house, pulled out her mentally disturbed son, Sri Bijoy Nath 

(Biju) from inside his house while he was having his dinner and stabbed 

him with a  dagger on his right waist, hit his head with stone, punched 

him on his chest, pulled him by his leg and took him to the gateway. 

They also kicked him on his chest thereby making him half death. They 

also had a tussle with the informant, who is a widow. When her nephews 

got the news they rushed towards immediately to the place of occurrence 

and then the group of goons ran away.  

 

2. On receipt of the F.I.R., Khairabari P.S. Case No. 60/2016 was registered 

and investigated into. On completion of the investigation the I.O. has 

submitted the Charge sheet U/S 147/148/149/448/325 I.P.C. against the 

accused Sri Rajib Nath, Sri Binod Saikia, Sri Gajen Deb Nath, Sri Brajen 

Ch. Nath, Sri Kangkan Jyoti Mahanta, Sri Dulal Nath, Sri Bhrigu Kr. Nath 

and Sri Bubul Nath.  

 

3. The defence Story is of total denial. On their appearance before the Court 

copies of relevant documents were furnished to them as per Sec. 207 

Cr.P.C.After hearing both sides and upon perusal of the CR and CD 

grounds for presuming that the accused have committed an offence 

triable U/S- 147/148/149/448/325 I.P.C. was found and accordingly 

charges under the said section is framed against the accused by my 

learned predecessor.The particulars of the offence U/S 

147/148/149/448/325 I.P.C. were read over and explained to the accused 

to which they pleaded not guilty and claimed to be tried.  

 
4. During trail prosecution side examined 10 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5. I heard arguments for both sides and also perused the case record.  

6. POINTS FOR DETERMINATION:- 

I. Whether on 12/11/16 at about 8.30 PM the accused persons 

were found rioting in the house of the informant Smti. Kiran 
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Nath and thereby committed an offence punishable under 

section 147 of IPC? 

II. Whether on or about the same time and place the accused 

persons were found rioting armed with dagger which is a 

deathly weapon and thereby committed an offence punishable 

under section 148 of IPC? 

III. Whether on or about the same time and place the accused 

persons were members of an unlawful assembly formed in 

furtherance of their common object and thereby committed 

an offence punishable under section 149 of IPC? 

IV. Whether on or about the same time and place the accused 

persons criminally trespassed into the house of the informant 

and thereby committed an offence punishable under section 

448 of IPC? 

V. Whether on or about the same time and place the accused 

persons voluntarily caused grievous hurt to Bijay Nath (Biju), 

the son of the informant and thereby committed an offence 

punishable under section 325 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

7. P.W.1, Smti.Kiran Nath, who is the informant of this case,deposed that the 

occurrence took place about six (6) months back during evening time from 

the day of lodging the FIR. Her son, Bijoy Nath is a mentally sick person 

and he has been treated at LGBRIM, Tezpur on three (3) occasions. On 

that evening the accused persons came to the courtyard of her house and 

assaulted her son Bijoy Nath. At that time she was watching TV in the 

house of a neighbour. She ran to her house hearing a “hullah” and saw 

the accused persons assaulting her son. They punched, kicked and 

assaulted him with stones. She tried to restrain them but they pushed her 

hard and then again assaulted him. Thereafter, they dragged him towards 

the road and again assaulted him very badly. Then they pulled down his 

long pant and cuthis thighand forehead. Instantly her son became 
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senseless. The accusedthem left him. She raised hue and cry and hearing 

her “hullah” two (2) of her nephews along with other personscame there 

and then took him to the PS. She lodged the FIR. There from he was 

taken to Mangaldai Civil Hospital for treatment.Ext.1 FIR and Ext.1(1) is 

her signature.  

In her cross-examination she deposed that she had been to the 

house of Ramesh Sarmah in order to watch TV.His house is situated at a 

little distance from her house. Her elder son Kulen Nath was also at home. 

At that time he was sleeping after coming from the paddy field. Hearing 

the “hullah” he also came out. Her son Kulen Nath, Ganesh Nath and 

Sumitra Nath accompanied her son Bijoy Nath to the hospital. She had 

been to the PS after five (5) days of the alleged occurrence and the FIR 

was also lodged after five (5) days. On the same day of lodging the FIR 

the police recorded her statement. She denied the fact that she has stated 

before the I/O that the accused persons came to her house and after 

assaulting her son,the FIR named accused persons left and after hearing 

the  “hullah” she came and saw her son in unconscious state of mind. She 

denied the fact that she did not state to the I/O that she saw the accused 

persons assaulting her son and when obstructed them from assaulting her 

son then they pushed her hard and after that they dragged her son 

towards the road and after pulling down his long pant stabbed in his thigh. 

Her son Bijoy Nath was admitted in LGBRIM, Tezpur on three (3) 

occasions for treatment of his mental illness. Before the alleged 

occurrence her son did not take medicines for one (1) month though he 

was at home with them. He consumes alcohol. She knows that before the 

alleged occurrence, in the same evening, Bijoy Nath assaulted one 

Bapukan Nath with a “dagger” in the village “ Basudev Temple”. The 

“Temple” is situated at a distance of ½ mile from her house and she did 

not witness the incident taking place. She denied the fact that her son was 

in unstable state of mind in that evening.She denied the fact that she has 

stated before the I/O that Bijoy Nath stabbed Bapukan Nath with a 

“dagger” in the “temple” and then fled away. She also denied the fact that 

after the incident she had gone to watch TV in other’s house nearby the 

“temple”. Kulen and Gonesh were present in her courtyard when she 
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arrived. She does not know how many persons were present in the 

“temple” in that evening. She denied the fact that after stabbing Bapukan 

Nath her son Bijoy Nath ran from the “temple” and shouted that he would 

cut everyone who comes across him and that the villagers present in the 

“temple” ran after him in order to stop him from doing such act. She also 

denied the fact that at that time her son tried to attack the villager 

following him. She denied the fact that she did not see the accused 

persons assaulting her son. She also denied the fact that the accused 

persons did not push her hard when she tried to restrain them from 

assaulting her son.  

8. The P.W.2, Sri Kulen Nath deposed that the informant is his mother and 

Bijoy Nath is his younger brother.He knows all the accused persons. The 

occurrence took place in the month of November 2016, one evening at 

about 7.30 PM. At that time he was sleeping after coming from paddy 

field. Suddenly, the accused persons came to their house and started 

assaulting his brother Bijoy Nath, who was having dinner in another house 

at that time.  Hearing “hullah”, he came out and asked the accused 

persons what his brother had done. Then the accused Rajib Nath and 

Gonesh Nath pushed him hard and said that they would finish his brother 

first and then tell him about what he had done andthey again started 

assaulting his brother. The accused Rajib Nath cut in the thigh and head of 

his brother by a sharp weapon. At that time his uncle Anna Nath and 

Banamali Nath came to their house along with other persons. His brother 

Bijoy Nath became unconscious. Then they took him to Khairabari hospital 

and after that took him to the PS. There from he was taken to Mazbat civil 

hospital for treatment. Afterwards his mother lodged the FIR of this case. 

In his cross-examination he deposed that the I/O visited his house 

and recorded his statement. He has stated before the I/O that on 

12/11/16 after harvesting paddy in the field along with five (5) others and 

having party at 6.00 PM he went to sleep.He denied the fact that he has 

stated before the police that about 8.30 PM he saw his brother Bijay Nath 

in injured condition lying in the courtyard drenched with blood. He also 

denied the fact that he has stated before the I/O that he did not see who 

assaulted him. He denied the fact that he has stated before the I/O that 
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he heard from others that his brother Bijoy Nath stabbed Bapukan Nath 

in his belly and tore the belly at “Basudev Temple” of the village. He 

denied the fact that he does not know that a cross case has been filed 

against his brother. However, he knows that presently he is in Udalguri 

jail. 

9. P.W.3, Sri Ramesh Ch. Sarmah deposed that he knows the informant of 

this case and the accused persons present in the court that day. The 

occurrencetook place in the evening of 12/11/16 at about 7.00-7.30 PM. 

At that time he heard a hue and cry in the house of the informant Kiron 

Nath and accordingly he being her neighbour came to there and saw 

Bijoy Nath lying in unconscious state of mind in the lap of his elder sister. 

He saw his body drenched with blood. In the meantime other nearby 

villagers also came there.Subsequently, he heard that some youths came 

to the house of the informant and attacked Bijoy Nath and left. The name 

of the accused Rajib Nath was taken by the family of the informant as 

one of the culprits.  

In his cross-examination he deposed that he did not see the 

incident taking place. He has not mentioned before the police that the 

name of Rajib, Brojen Nath and one Mohanta Nath as the persons who 

attacked Bijoy Nath as told by the informant Kiron Nath. He denied the 

fact that the informant did not take the name of the aforesaid three 

accused persons amongst the culprits who attacked her son. He did not 

go to the “Basudev temple” in that evening. 

10. P.W.4, Sri Banomali Nath deposed that the informant Kiron Nath is his 

aunty. The occurrence took place in the month of “Kati” of the Assamese 

Calendar year, one evening at about 8.00 PM. At that time he was at 

home and were tying some “pan”. At that time he heard hue and cry 

towards the North ofhis house and hearing a “hullah” he came out and 

saw some people on the road running towards the house of Bijoy Nath. 

He also went to the house of Bijoy Nath and saw him lying in unconscious 

state under the jackfruit tree and drenched with blood. He  saw cut marks 

on his thigh and forehead. He saw Kankonjyoti Mahonta, Brojen Nath and 

Rajib Nath assaulting Bijoy Nath.Then himself and his brother Karna Nath 
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and others raised “hullah” and then the accused persons left the house of 

Bijoy Nath. Thereafter they arranged a vehicle and took him to Khairabari 

hospital.    

In his cross examination he deposed that Bijoy Nath is his cousin 

brother. The distance between his house and the house of Bijoy Nath is 

about 100 meters. He denied the fact that he has stated before the I/O 

that he did not see Kankonjyoti Mahonta, Brojen Nath and Rajib Nath 

assaulting Bijoy Nath. He went to Khairabari hospital by riding a bicycle 

and therefrom he returned back. From Khairabari Bijoy Nath was referred 

to Mangaldai Civil Hospital but he did not accompanied him. While 

returning from Khairabari he entered to Khairabari PS and informed the 

matter but no written FIR was lodged in that evening. In that evening he 

did not go to the “Temple” of the village. He has heard that prior to the 

alleged incident that took place in the house of Bijoy Nath, he stabbed 

Bapukan Nath in his belly in the “Basudev temple”. At the relevant time 

Bijoy Nath was not mentally fit and he consumed alcohol and probably for 

that he committed the incident. 

11. P.W.5, Sri Madhab Ch. Nath deposed that he knows both the parties as 

they belongs to his village. On the day of the occurrence they were busy 

at “temple” at about 07.00-7.30 PM. That day the son of the complainant, 

namely, Bijoy Nath entered inside the “temple” and created disturbance 

for which he was forcefully sent away from the “Temple”. As such Bijoy 

Nath gave dagger blow upon Bapukan and fled away to his own home. As 

such Bapukan sustained injury. Bijoy Nath had mentally disorder at the 

time of the occurrence. Bijoy Nath has not recovered from mental illness 

till then. He cannot say how Bijoy Nath sustained injury.  

12. P.W.6, Sri Dandiram Nath deposed that he knows all the accused and the 

informant.It has been more than three (3) years. On November 12 he 

went to village “Temple” to hear “Puthi-Path”. At about 8.30 PM Biju (nick 

name) of the same village was scolding with obscene words outside the 

“Temple”. There were about 20/25 people in the “Temple”. After a while 

Biju (Bijoy) entered the “Temple” and continued scolding. Then Bapukan 

Nathalong with 3-4 people threw Biju outside the “Temple”. He was 
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inside the “Temple” at that time. After that he heard Bapukan Nath 

raising hue and cry and saying that Bijuhad beat him. Hearing that, they 

also went outside and made arrangements for Bapukan to take him to 

medical. The villagers went in search of Biju. Later on they heard that 

someone beat Bijoy Nath and he was also taken to hospital. 

In his cross-examination he deposed that Biju and Bijoy Nath is 

the same person. When “Puthi-Path” was going on in the “Temple”, there 

were about 20-30 people. He saw injuries in the stomach of Bapukan 

Nath and also saw flesh coming out of his stomach.Bapukan Nath said 

that Bijoy Nath had beaten him. A case has been going on against Bijoy 

Nath for hitting Bapukan Nath. The villagers went in search of Bijoy Nath 

fearing that he would beat other people as well.He does not know who 

those people were. Bijoy Nath has little mental problem.  

 

13. P.W.7,Sri Kandarpa Nath deposed that he knows all the accused and the 

informant. In November 2016 there was “Puthi-Path” in temple and he 

went there and at that time Bijoy Nath was shouting from outside the 

temple. Bijoy Nath has a little mental problem. After that he entered the 

temple and started shouting. Bapukan Nath and some other people threw 

Bijoy Nath outside the temple. They remained inside the temple. After a 

while, he heard Bapukan Nath shouting that Bijoy stabbed knife on him. 

Bijoy Nath ran away. They went outside and saw that Bapukan Nath’s 

intestine came outside and he pushed and put them inside again. He tied 

a “gamusa” on his stomach and made arrangements for Bapukan to take 

him to medical.He went to Khairabari hospital along with Bapukan. From 

there Bapukan was referred to Mangaldai hospital. 

In his cross examination he deposed that Bijoy Nath is a mentally 

ill person. 

 

14. P.W.8, Dr. Bireswar Deka deposed that on 12/11/16 at about 11.20 PM, 

he examined Sri Bijoy Nath. Alleged history of physical assault. On 

examination fresh cut injury on backside of right upper thigh and fresh 

blood oozing from mouth were found. Patient was in restlessness. 

Opinion: grievous injury caused by blunt weapon. The time of 
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examination was inadvertently written as 10.00 AM. On the medical chart 

but the patient was examined at 11.20 PM. The patient was referred to 

Mangaldai Civil Hospital. Ext.2 is the medical report and ext.2(1) is his 

signature.  

In his cross examination he deposed that there was no police 

case reference number mentioned on the medical report. The injury 

found may be caused by a fall to a drunk person. He did not check if the 

patient was intoxicated or not at the time of the examination. 

 

15. P.W.9, S.I. Someswar Borah deposed that he was the investigating officer 

of this case. The FIR was lodged by Smti. Kiron Nath. On getting the FIR 

the same was registered and he investigated the case. He was the then 

O/C, at Khoirabari PS. It was alleged that the accused assaulted Bijoy 

Nath with a dagger and hit him on his head with a stone. He visited the 

place of the occurrence, recorded the statement of the witnesses and 

prepared the sketch map. The victim was sent for medical treatment. 

After finding sufficient materials he filed the CS against the accused. 

Ext.2,3 are the sketch map and charge sheet respectively wherein 

Ext.2(1) and 3(1) are his signatures.  

In his cross examination he deposed thatthere was a delay of four 

(4) days in lodging the FIR but the reason of the delay is not explained. 

No seizures are made in this case. P.W.-1 did not state before him that 

she has seen the accused assaulting her son or the accused dragging out 

her son. P.W.-1 stated before him that Bijoy Nath assaulted Bapukan 

Nath with a knife and fled away. P.W.-2 stated before him that he has not 

seen who assaulted the victim. P.W.-2 stated before him that he has 

heard that Bijoy Nath assaulted Bapukan Nath with a knife . P.W.-4 did 

not state before him that he has seen the accused assaulting the victim. 

There was no GDE relating to the instant case. 

 

16. P.W.10, Sri Bijoy Nath deposed that he knows the accused.Informant is 

his mother.On the night of 12 November 2016, Rajib, Kalpa, Gajen, 

Brojen, Dulal and others assaulted him. His leg was stabbed and head 

was cut with knife. He became senseless.  His mother and brother were 
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also assaulted by the accused. Their sofa and wall of their house were 

broken. Brajen Nath abetted the other accused to break his house. His 

Rs.2500/-, pendrive and some small things were taken away by the 

accused. He was in Mangaldai hospital for 4-5 days. At that time he was 

eating rice but the accused did not allow him to eat and instead assaulted 

him. He was assaulted in his own house.  

In his cross-examination he denied the fact that he did not tell to 

police that Brajen Nath instigated other accused.He denied the fact that 

he did not tell to police that the accused took away his small things and 

his mother and brother were assaulted. At that time his mother was not 

at home, she came on hearing thehue and cry. He was eating rice alone. 

His brother was at home. On that day he was at home the whole day. His 

mother and brother were also at home the whole day. He has mental 

problem since 2007.Due to financial problem sometimes he has to drop 

taking medicines. Before 3-4 days of the incident he stopped taking 

medicines. He gets less sleep if he does not take medicines. At that time 

what he himself does not know what he does.He does not remember 

completely that what he did on the day of the occurrence. He denied the 

fact that he told to police that he went to temple and stabbed Bapukan 

Nath with a knife. After this incident although the police arrested him, he 

did not know the reason of arrest. He remained in jail for about nine  (9) 

months. Although he knows that case has been going on against him but 

he does not know if he was hold guilty and was sentenced to an 

imprisonment of  2 years and  6 months. He does not know for how long 

he was beaten. He told to police that someone assaultedand hit him on 

his head. He does not know if the villagers ran after and chased him. His 

mother and brother saw him beaten. He saw that 8/9 people came to 

their house and other people were waiting infront of their house. It takes 

5 minutes time to Basudev Temple from his house on foot. He denied the 

fact that on the day of the incident the accused did not go to his house 

and he stabbed knife on Bapukan Nath and ran away and the villagers 

feared that he would assault other people as well and so wanted to catch 

him. He denied the fact that the accused did not assault him and he 

lodged this case as a counterblast to case lodged against him.  
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17. In view of the aforesaid discussions, it is clear that has alleged that Rajib, 

Kalpa, Gajen, Brojen, Dulal and others assaulted him. His leg was stabbed 

and his head was cut with knife. However the accused did not depose 

specifically as to who is the person who assaulted with a knife. The 

brother of the accused who deposed as P.W.2 although have stated that 

he saw the accused Rajib Nath cut the thigh and head of his brother by a 

sharp weapon but he failed to mention as to what was that sharp weapon 

with which his brother was attacked. While speaking normally, generally 

one will definitely mention the name of the weapon and not the nature of 

the weapon i.e. if the same was a blunt or sharp one. His statement also 

do not find any support from the medical report which shows that the 

accused sustained cut injuries and the medical officer opined that the 

same was caused by blunt weapon. The P.W.2 stated that at the time of 

occurrence his uncle Anna Nath and Banamali Nath came to their house 

along with other persons. The said Banamali Nath deposed as P.W.4 and 

stated that he reached the place of occurrence hearing a “hullah” and 

saw Bijoy Nath lying in unconscious state under the jackfruit tree, 

drenched in blood. He saw cut marks on his thigh and forehead and he 

also saw Kankonjyoti Mahonta, Brojen Nath and Rajib Nath assaulting 

Bijoy Nath. Thus it is seen that although the P.W.2 deposed that he saw 

the accused Rajib Nath assaulting the victim with a sharp weapon and 

Banamali Nath also came to the place of occurrence at that time but the 

said Banamali Nath as P.W.4 deposed that after coming to the place of 

occurrence he found the victim in drenched in blood with cut injuries on 

his thigh and forehead and he also saw Rajib Nath assaulting the victim 

but he did not depose anything to the effect that the victim assaulted the 

accused with a knife or any other sharp object. More importantly, the 

victim himself in his deposition did not depose specifically anything to the 

effect that how each of the accused is involved in the alleged assault and 

as to who has caused the alleged injuries to him.  The prosecution could 

neither prove that the accused were members of unlawful assembly at 

the time of occurrence or they caused rioting nor could they prove that 

the accused caused such injuries to the victim which comes under the 

definition of “grievous injury” as defined U/S 320 I.P.C., in absence of 
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which the offence U/S 325 is not attracted. As such it is hold that the 

prosecution has failed to prove the charges against the above-named 

accused person and as such, theyareacquitted from the charges U/S 

147/148/149/448/325 I.P.C. and set at liberty forthwith. 

18. Accused Sri Rajib Nath, Sri Binod Saikia, Sri Gajen Deb Nath, Sri 

Brajen Ch. Nath, Sri Kangkan Jyoti Mahanta, Sri Dulal Nath, Sri 

Bhrigu Kr. Nath and Sri Bubul Nath areacquitted from the 

charges of this case U/S 147/148/149/448/325  I.P.C. and set 

at liberty. 

19. The accused are directed to furnish fresh bail bonds as per sec 437A 

Cr.P.C. and until the submission of the fresh bail bonds the previous bail 

bonds executed by the accused and the sureties shall remain in force. 

20. Judgment is pronounced in open court. Case is disposed on contest. 

Given under my hand and seal of this Court on this the 22nd day of June, 

2018 at Udalguri. 

   

      

      Sub-Divisional Judicial Magistrate(S), 

      Udalguri. 
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A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Smti. Kiran Nath. 

    P.W.2: Sri Kulen Nath. 

    P.W.3: Sri Ramesh Ch. Sarmah. 

    P.W.4: Sri Banomali Nath. 

    P.W.5: Sri Madhab Ch. Nath. 

P.W.6: Sri Dandiram Nath. 

P.W.7: Sri Kandarpa Nath. 

P.W.8: Dr. Bireswar Deka. 

P.W.9: S.I. Someswar Borah. 

P.W.10: Sri Bapukan Nath. 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: FIR. 

Exbt.2: Medical report. 

Exbt.2: Sketch map. 

Exbt.3: Charge sheet. 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


